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ABATEMENT, plea in, 115. 
ACCESSORY to murder, 514 (3). 


ACCOUNT: 

1, An account was properly ordered, where in the conduct of the 
business of a firm, debts were contracted with defendant bank, 
to secure which, certain collaterals were deposited in excess of 
the same, to the end that the residue may be applied to other 
partnership debts in exoneration of the plaintiff—who was sole 
owner by assignment of his associate. Chalk v. Bank, 200. 


2. An account stated and settlemevt made between parties, (here a 
county and its tax collector--Bat. Revy., ch. 102, § 40,) have the 
force of a contract, and operate as a barto a subsequent ac- 
counting, except upon a specific allegation of fraud or mistake. 
Suttle v. Doggett, 23. 


ACCOUNT, actiou for; when account stated must be averred. Grant 
y. Bell, 35 (3). 
Of administrator, when final, 44. 


ACTION TO RECOVER LAND: 

1. Equitable as well as legal estates in land vested In a married 
woman can be transferred only upon her privy examination in 
conformity to the statute, unles3 the power is given her in the 
instrument ereating the trust; and where the transfer is not 
made according to law, the declaration of the husband in her 
presence that he had a good title, or her direction as to the ap- 
propriation of the purchase money, will not estop her from 
asserting a claim to the land. Clayton y. Rose, 106. 

2. Seven years’ adverse possession under color, is no bar to an ac- 
tion of ejectment, where the person entitled to commence the 
same is an infant at the time the title to the land descended to 
him, and sues within three years next after fullage. C. C. P., 
§27. 16. 

3. In such case, the defence of adverse possession set up in the an- 
swer amounts to a denial of the plaintiff’s title, and is open to 
rebuttal, though no replication of infancy is putin. J. 
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4. In ejectment, where both parties claim under A, the defendant 
alleged that the deed to plaintiff (prior to the one to him) was 
frandulent as to subsequent purchasers, and introduced testi- 
mony bearing upon the question.of fraud, and then offered a 
deed in evidence from said A to his wife, conveying the same 
land; Held, that the latter d-ed was irrelevant and therefore 
incompetent evidence. That A made a fraudulent deed to his 
wife is no proof that his deed to the plaintiff is fraudulent. 
Withrow v. Biggerstaff, 176. 

. The declarations of a disinterested person, since deceased, made 
before a controversy has arisen in reference to private bound- 
aiies, are admissible in evidence ; and this rule is not varied by 
reason of the fact that the party making the declarations was at 
the time a slave, since if alive he would now be competent to 
testify. Whitehurst v. Pettipher, 179. 

. In ejectment, as in other cases, the order in which evidence is 
introduced is discretionary with the presiding judge. McKee 
v. Lineberger, 181. 

. In such case, where the purchaser at sheriff ’s sale is the plaintifi 
in the execution, he must show both judgment and execution ; 
if not, he need only show an execution. levy and sale. The 
plaintiff here bought under an execution to which he was a 
stranger, and hence the estoppel insisted on does not apply Jb. 

. The recital in a sheriff’s deed is prima facie evidence of the facts 
set forth. Jb. 

. Plaintiff abandoned the possession of a tract of land four or five 
years before the purchase by defendant; Held, that there was 
not such a possession of the plaintiff as tu give notice or put the 
defendant upon inquiry. Bost vy. Setzer, 187. 


. Where one purchases land which he knows to be in the posses- 
sion of a person other than the vendor, he is affected with legal 
notice and must inquire into the title of the possessor. Jb, 

. Where, in ejectment, a venire de novo was awarded below because 
the jury were misled by the instruction “that although the 
plaintiff at the trial disclaimed title toa part of the land in dis- 
pute, the jury might render a general verdict, and the plaintiff 
would take out his writ of possession at his peril’; Held, that 
the new trial was properly awarded. Davis vy. Higgins, 298. 


In ejectment, where a party relies on two independent sources 
of title, to-wit, a thirty years’ adverse possession, and a seven 
years’ one with color, it is error in the court to omit to explain 
the character, nature and extent of the two kinds of possession, 
so as to enable the jury to determine whether the acts of own- 
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ership come up to the requirements of the law. Logan y. Fitz- 
gerald, 308. 


3. Evidenee of the va'ue of land seven years after the execution 
of a deed conveying it, is not incompetent, as bearing upon the 
intention of the maker to convey a fee simple estate, to show 
that the consideration recited was the full value of that quan- 
tity of interest, even though the same is not paid in money, but 
in property. Stith v. McKee, 389. 


14. Where a party has been in continued possession of land, 
the court will not withhol: its aid in correcting a dved therefor 
upon the ground of his laches in seeking relief ; to deprive him 
of this, there mu-t be an abandonment of right or acquiescence 
in the enjoyment of the property by another, inconsistent with 
his own claim. Jd, 


. Where the deeds of A and B cover the territory in dispute and B 
is in‘actual possession, under color of title, of a part of the lap- 
page enclo-ed under fence, he is constructively in possession 
of the unenclosed part ; but where the adverse claimant enters 
upon the part outside of the enclosure, under a claim of title, 
and exercises repeated acts of ownership over it, for the pur- 
poses for which the land is suceptible, the continuity of such 
constructive possession is destroyed, and B's claim to the unen- 
closed part, defeated. Howell vy. McCracken, 399. 


ADVERSE POSSESSION, 105. 


AGENT AND PRINCIPAL: 


1. A party is an agent or principal in accordance with the intention 
of the parties to the instrument. Fowle vy. Kerchner, 49. 


. An agent, contracting as such, is liable only where he agrees to 
become responsible for his principal, or where he has been guilty 
of fraud. Jb. 

. Where one signs an unsealed instrument, without any qualifica- 
tion, the court will look at the whole instrument to arrive at the 
intention of the contracting parties; and if it be seen that the 
undertaking is in behalf of another and that there is no purpose 
to bind the party signing, personally, the form of the signature 
will not be regarded, nor will he be liable, Jb. 

4. This rule applies where there is no principal, and that fact is 
known to the other contracting party. 1b. 


AGENCY, demand, when necessary to terminate, 12 (3). 
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AMENDMENT OF PLEADING: Changing plaintiffs, allowable, 24. 


Discretion in allowing plea of statute of limitations in superior 
court, when not relied on before justice, 279 (3). 


AMERCEMENT OF SHERIFF: 142. 


APPEAL: 

1, No appeal lies from an order granting or refusing a continuance. 
Johnson v. Maxwell, 1S. 

2. An appeal must be taken to the nezt term of the appellate court ; 
and it is therefore error to proceed in a case on appeal from a 
justice’s court taken after that time, in the absence of notice to 
the appellee that he may show cause against it. Hahn v. Guil- 
Jord, 172. 

3. Where a case is removed by appeal, the subject matter in contest 
cannot thereby be changed. Poston vy. Rose, 279. 

A certiorari stands upon the same footing as an appedl. The case 
of Bryson v. Lucas, 85 N. C., 397, in reference to the statute re- 
quiring the justification of sureties to the bond in such case, is 
approved, but a wish expressed by the court that the legislature 
will relax the stringent requirements of the statute. Chastain 
v. Chastain, 283. 

. Ruling on allowing amendment not appealable. Wiggins v. Mc- 
Coy, 499. 

3. The appellant must assign and show error in the ruling of the 
court below, or the judgment will be affirmed. McDaniel v. 
Pollock, 503. 

. An application for certiorari must be made before the case is gone 
into upon the merits. Jd, 


APPEAL, statement of case, suggestion as to, 364 (2); 372. 


APPLICATION OF SHERIFF, for directions to apply fund raised on 
several executions, 318 (4). 


APPRAISER OF HOMESTEAD, objection to, 87 (2). 
ARREST, motion to vacate order of, 1. 


ASSAULT AND BATTERY: 


In assault and battery, evidence of previous threats of personal vio- 
lence against the defendant by the prosecutor, is inadmissible— 
State y. Norton, 82 N. C., 628, approved. State vy. Skidmore, 509. 
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ASSAULT, damages for, action does not survive to personal representa- 
tive, 351. 


ASSIGNMENT OF JUDGMENT, effect of, 294. 


ATTACHMENT PROCEEDINGS : 


Third persons, upon proper allegation of an interest in the property 
attached, have the right to intervene to make up a collateral 
issue ; but whether the attachment proceedings are regular, is a 
matter between the parties tothe main action. Blair vy. Pur- 
year, 101. 


ATTORNEY AND CLIENT: 


An attorney cannot, under his general authority, accept service for 
his client of the original process by which the action is begun. 
Starr vy. Hall, 381. 


ATTORNEY, neg!ect of, 497. 


BANKRUPTCY : 


All the property of a bankrupt, including that which is subject to 
mortgages or liens, passes to the assignee; and the bankrupt 
court is the proper tribunal to administer the remedies for the 
enforcement of liens. Sumrow y. Black, 103. 


BILL OF LADING, effect of, 255 (2). 


BOND, constable’s, suit on for failure to pay over money collected, 396. 


BOUNDARIES, evidence of, 179. 
BREACH OF CONTRACT, damages for, 207. 


BURDEN OF PROOF, on the prosecution; exception to rule. State 
v. Wilbourne, 529. 


CERTIORARI: 
Governed by same rules as an appeal, 283 ; 503. 


Will be granted to supply material matter in record of trial of a 
homicide, 571. 
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CHEROKEES: 


Jurisdiction of matters coneerning, in the Department of the Inte- 
rior, 229. 


COLLATERAL ISSUE, 1091. 


COLLATERAL MATTER: 
Evidence relating to, 354 (2). 


Exception to rule, &e., 514 (2). 
COLOR OF TITLE, 106. 
COMMON CARRIERS—See Railways. 
COMMON DESIGN, proof of, 514. 


CONCEALED WEAPON : 


1. If one carry a pistol off his own premises, concealed about his 
person, for the purpose of hunting, he is guilty of a violation of 
the statute. State vy. Woodfin, 526. 


2. The prima facie evidence of concealment raised under the statute 
by the fact of possession of a pistol, may be rebutted—as in this 
case by an express finding of the jury, that the same was done 
without auy criminal intent. State y. Gilbert, 527. 


CONFEDERATE MONEY: 


1. The rule as to the acceptance and management of Confederate 
money by trustees during the late war between the states, is, that 
they are held to the same degree of care which prudent men ex- 
ercised in the conduct of their business, Pation vy. Farmer, 337. 


2. The facts herein reference tothe acceptence of the money in 13862, 
by the defendant, clerk and master in equity, and his subse- 
quent conversion of the same into Confederate certificates in the 
name of himself as **C. M. E.,’’ are not sufficient to render him 
liable for the loss of the fund. Jb. 


3. Purvis vy. Jackson, 69 N. C., 474, in reference to payment of Con- 
federate money into clerk’s office, approved. Jackson v. Shields, 
437. 


CONFESSIONS, 672. 
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CONSIDERATION, not necessary in deed, 69 (2); 249. 


CONSOLIDATION OF CAUSES, 28. 


CONSTABLE’S BOND, suit on, 396. 


CONSTRUCTIVE POSSESSION, 399 (3). 
CONTEMPT, 134. 


CONTRACT: 
1. The usage of one conducting his own -business, if known to the 
party dealing with him, is competent evidence of the terms of 
the contract between them. Norris vy Fowler, 9, 


2. Contracts of the Cherokee Indians in this state, made with their 
agent ‘o prosecute and collect claims due them from the federal 
government, cannot be enforced against them in a state court 
unless the suit is authorized to be instituted by congress. Rol 
lins v. Cherokees, 229. 

3. In an action upon contract, though a lien upon property is in- 
volved, it is competent to the defendant to extinguish the debt 
due from him, by proof of counter-claim, anda verdict ascer- 
taining the amount of the opposiug demands is sufficient to sus- 
tain a judgment, Poston v. Rose, 279. 


4. The court will not enforee one part of a contract, not intended 
as a separate and independent transaction, and leave the other 
parts unfulfilled. Lutz v. Thompson, 334, 

5. Where a general scheme of settlement of an ancestor’s estate 
was agreed upon by the heirs, which failed by reason of the re- 
fusai of some of them to sign the instrument, it was held com- 
petent to show, in a suit upon a bond given by one of them, 
that it was executed at the same time with the agreement aad 
as a part of the plan of settlement, and that the agreement is 
still incomplete, Jd. 


6. In a suit upon a note, the defence was, that the consideration was 
for money won at unlawful gaming; Held, no error to submit 
to the jury the single issue as to the alleged illegality of the 
consideration. Carrington v. Allen, 354, 


CONTRACT : 
Of agent, 49. 
Of marriage, 329, 
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CONTRACTS : 
Account and settlement, effect of eontract, 203. 
Damages for breach of, 207. 
Of purchase, 399. 
Judgment is not a contract, 404. 


CONVERSION : 
Of property by partners, 285. 
Measure of damages in, 286 (5). 


CORPORATION : 
Verification of pleading by officer of, 22. 
Value of stock for taxation, 415 (8). 


COSTS : 

1. A party suing in forma pauperis is not allowed to recover cost of 
action. (But in this case, as no objection was taken in the court 
below, and the matter not brought to the attention of the judge, 
the court will not disturb the judgment for eosts.) Hall v. 
Yountz, 285. 


2. A judgment against a prosecutor for costs, is not irregular if ren- 
dered in his absence ; and the judge who tries the case has the 
exclusive right to determine whether he shall be so taxed. State 
v. Owens, 565. : 


COSTS: 
Order taxing, is a judgment, 163 (3). 


COUNSEL, remarks of, 483 (3). 


COUNTER-CLAIM, 25, (3); 279. 


COUNTIES AND COUNTY COMMISSIONERS: 


1. Where the fund raised by taxation is required to meet the neces- 
sary expenses of a county government, and no part thereof can 
be legally applied to the satisfaction of a debt, the eommission- 
ers, acting in good faith in the execution of their powers, can- 
not be put in contempt for failure to pay such debt. Cromartie 
v. Commissioners, 134. 

2. But in such case, an alias writ of mandemus should be awarded, 
to the end that any excess of revenue raised under the law may 
be applied to the debt. Jb. 
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3. The commissioners have no power to increase the levy beyond 
the constitutional limit without legislative authority, given in 
advance. Ib. 


CREDITORS’ SUIT, 428 (2). 
CROPPER, larceny of crop, 558. 
CUTTING TREES, injunction against, 224. 


DAMAGES: 

1. Inasuit for damages for breach of a contract entered into in 
1860, in which the party covenanted to buy 4 slave to be worth 
not less than $900, and to be held in trust for another, and no 
proof was.offered on the question of damages other than that 
contained in the covenant; Held, no error to instruet the jury 
to give only nominal damages. The words ‘‘to be worth not 
less than $900’ are used as descriptive of the property and not 
the sum to be laid out in its purchase. Anders v. Ellis, 207. 


2. An action for damages for an assault does not survive to a per- 
sonal representative. Bat. Rev., ch. 45, §113, 114. Hannah v. 
R. R. Co,, 351. 


DAMAGES: 
In slander, 303. 
For breaking fence by vicious animal, 343. 


Against railways, 325; 345; 360. 


DECLARATIONS, of disinterested person, sinee deceased, admissible 
as to boundary, 179. 


DEED: 
1. A deed reciting that the grantor conveys to the grantee a certain 


tract of land and agrees with the grantee and his heirs to war- 
rant the title to the grantee, passes only a life estate. (Distin- 
guished from Phillips v. Davis, 69 N. C., 117 ; Phillips v. Thomp- 
son, 73 N. C., 543, and other cases). Stell v, Barham, 62. 


2. A deed to M. and his heirs, in consideration of one dollar, ‘‘as 
well as the natural affection *’ of the grantor to his daughter, 
wife of said M, conveys an absolute estate to the grantee, and 
does not annex atrust in favor of the wife. Mosely v. Mosely, 69. 


“ 


3. No consideration is necessary in a deed executed under the statute, 
as none was undera feofment to which it succeeds. Jb.; and 
Love vy. Harbin, 249. 





INDEX. 


. The maker of a deed cannot be allowed to prove that he had made 
an agreement with the trustee inconsistent with the one ex- 
pressed in the deed. .Boone v. Hardie, 72. 

. A deed of trust conveying a stock of goods to secure certain 
debts, and providing that after the expiration of twelve months 
and in case of default, the trustee shall take possession and sell 
the same, after allotting to the trustor his personal property ex- 
emption, is fraudulentin law. Jd. 


. And proof that the trustor remained in possesston and managed 
the business, as agent of the trustee, and received and expended 
the profits on his own responsibility, furnishes conclusive evi- 
denee of fraud. Jb. 


. A deed to which there is no subscribing witness, may be admitted 
to probate and registration upon proof of the hand-writing of 
the maker, whether be be living or dead. Love’s Executors v. 
Harbin, 249. 

3. A certificate of the register of deeds, to the effect that a eopy of a 
deed with the order of probate and registration are of record in 
his office, is prima facie evidenee of its execution and probate, 
subject to be rebutted where the factum of the instrument, or 
probate is disputed. Jd. 

A deed eonveying a “black horse”’ to defendant mortgagee, is 
evidence upon the question of title, though the plaintiff’s com- 
plaint describes the horse as being of a different color. The 
question of identity of the property is one of fact for the jury. 
Hall vy. Younts, 285. 


DELAY, waiver of, 210(2). 


DEMAND: 
When necessary to terminate agency, 192 (3). 


Not necessary to entitle one to interest on ascertained sum, 196. 


DISSENTING OPINIONS: 
By RUFFIN, J , 255; 404. 
By ASHE, J., 249; 69. 


DIVORCE AND ALIMONY: 

The rule of lis pendens does not generally apply to a proceeding for 
alimony, which prefers a personal claim against the husband and 
does not attach to any specific part of his estate. But the facts 
of this case make it an exception to the general rule, in that, the 
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lot in question specifieally described in the petition for alimony, 
the only property of the husband and sought to be subjected by 
the plaintiff, was assigned the wife by order of the court and she 
was in actual possession at the time the deeds mentioned in the 
case were executed. Held further, That a proceeding which 
draws property incidentally in question is such ls pendens as 
affects a purchaser pendente lite, with notice, and the same is not 
destroyed by the reversal of an order in the cause. Daniel vy. 
Hodges, 95. 


DOWER, 450 (2). 


DRU MMERS, not subject to county and municipal tax, 126. 


ELECTION, dectrine of, 450. 


EQUITY : 

1. Equity will not displace ene right te uphold another. Butler v. 
Stainback, 216. 

2. The doctrine of marshalling securities dees not apply where one 
security is given and expressly declared to be in exoneration of 
another, though other interests are involved in the latter secu- 
rity and it is insufficient to protect all of them. J+. Nor where 
a homestead is involved. Wilson vy. Patton, 318. 

3. Mortgage of land to R. & Co., and afterwards a deed of trust by 
same party conveying other property to secure them and other 
creditors; Held, that R. & Co., are entitled to share pro rata in 
the proeeeds of the trust sale, so asto exonerate pro tanto the 
mortgaged premises and relieve the mortgagor's homestead. Jb. 

. Where there is a plurality of rights, the party from whom one is 
derived intending that both shall not be enjoyed, the doctrine 
of election is enforced by the court. Sigmon v. Hawn, 450. 

Therefore, where a widow sues for a tract of land, which was 
hers before marriage but dispesed of by ber husband's will, and 
sold to defendant by the executor; and by the same will de- 
vises and bequests were made to her which she accepted and 
enjoyed for two years, and dower under the will was allotted to 
her; Held that the plaintiff is not entitled to recover, first, by 
reason of the estoppel arising out of her election, and secondly, 
of that growing out of the judgment of the court in the dower 
preceeding. Jb. 
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EQUITY OF REDEMPTION, subject to homestead, 87. 


EQUITABLE AND LEGAL ESTATE, transfer of, 106. 


EQUITABLE TITLE, as a defence, 172, (3). 


ESTATE, to husband and wife, survivorship, 330 (2). 
ESTOPPEL, 106; 172 (3); 450. 


EVIDENCE : 

1. Evidence relating to a collateral matter, is not within the rule 
which excludes secondary, when primary evidence is attainable 
—approving Pollock vy. Wilcox, 68 N. C., 46. .Carrington vy. Allen, 
354. 

. The admissions of a party are always evidence against him, and 
the fact that they are contained in the pleadings filed in the 
cause, does not affect its competency. Adams y. Utley, 356. 


. Proof that the plaintiff ’s cow was seen near the defendant com- 
pany’s railway track, with one of its legs broken, about the 
time that twotrains had passed over the road, is some eviilence 
in support of the plaintiff*s claim for damages. (Distinetion 
between a scintilla and sufficiency of evidence.) Boing v. R. R. 
Co., 360. 

. To render competent the declarations of one partner against 
another, it is incumbent on the judge to determine the question 
whether there is prima facie evidence of the copurtnership, and 
from his decision as to this preliminary matter there is no ap- 
peal. The proof in this case furnishes some evidence that de- 
fendants were jointly interested in the business. Hilton vy. Mc- 
Dowell, 364. 

. A witness cannot be permitted to testify to a knowledge of the 
market value of a commodity ina distant city (Boston), where 
his information is solely derived from reading the market re- 
ports in a newspaper published at a remote point (Charlotte) 
Fairley v. Smith, 367. 

But it is competent for him to give an estimate and opinion of his 
own 2s to such values, provided that he be qualified to speak as 
anexpert. Jd. 

. Market reports of such newspapers as the commercial world rely 
on, are admissible as evidence of market values. 0, 
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8. Where no response appears in the case as being made to an al- 
leged improper qrestion put to a witness, it does not constitute 
ground of exception, which can only be taken to the evidence 
elicited by the improper question. Bost v. Bost, 477. 

9. Defendant proved that the general character of prosecutrix was 
bad, but the witness stated on cross-examination that he had 
never heard anything against her reputation for “truth” ; Held 
competent for the defendant then to show her reputation for 
‘virtue.’ State v. Daniel, 507. 

10. Where there is proof of an agreement between parties to com- 
mit a criminal offence, any statement made afterwards, and be- 
fore the commis-ion of the offence, by one of them in the fur- 
therance of the common design, is subject to proof, and evidence 
against the others; so also, are the attending circumstances, such 
as appear in this case and constituting a part of the res geste. 
State vy. Davis, 514. 

. The exceptions to the general rule that a party is bound by the 
answer of a witness as toa collateral matter, are; first, where 
the question put to the witness on cross-examination tends to 
connect witness directly with the cause or the parties; and 
secondly, «here the cross-examination is as to a matter tending 
to show the motive, temper, disposition, conduct or interest of 
the witness towards the cause or parties, 0. 


EVIDENCE: 

Usage, terms of eontract, 9. 

Relating to deeds and fraudulent conveyances, 72 ; 176. 

To probate and registration, 249. 

Of private boundaries of land, 179. 

Negotiable instruments, 191 ; 192. 

In suit on bond, 334 (2); 396 (2). 

Declarations of partner on whom no process has been served, com- 
petent against co-partner, 285 (2). 

Where seizure of: property has been made, burden on bim who makes 
it to show proper process, 266 (4). 

Of title to personal property, question of identity for jury, 285 (3). 

Of intention of maker of deed to convey a fee simple, 389. 

In will suit, 471; 477, and of fraud in, 483. 


EXCUSABLE NEGLECT UNDER SECTION 133: 


1. Distinction drawn between omissions of an attorney and personal 
inattention of a suitor, in an application for relief from a judg- 


38 
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ment—approving Wynne vy. Prairie, 86 N. C., 73. Ellington y. 
Wicker, 14, 

2. The ruling in Griel vy. Vernon, 65 N. C., 76,in reference to neglect 
of attorney, approved. Znglish v. English, 497. 


EXECUTIONS: 

1. A sheriff endorsed upon an execution the words, *‘ debt and inter- 
est due to sheriff, costs paid into office ;’’ and upon another, the 
word “* satisfied,’’ without stating what disposition he had made 
of the fund; Held that the returns are sufficient in law to relieve 
the sheriff from amercement for not making ** due return.’’ Per- 
son v. Newsom, 142. 

. In such case he is allowed all the days of the term to return an 
execution, unless he be ruled, upon motion and cause shown, to 
return it on some intermediate day. Jb. 


. Nor is he required to note thereon the date of its delivery to him. 
(The act of assembly bas no reference to final process.) Jd. 

. Execution sales made at an improper time and place are void. (Act 
of 1877, ch. 216, § 2, establishes sale-days). The case of Biggs v. 
Brickell, 68 N. C., 239, where assent of defendant in the execu- 
tion to change place was given, discussed by SMITH, C.J. May- 
ers y. Carter, 146. 


5. A sale under execution will not be set aside on the ground of in- 
adequacy of price, unless it suggests undue advantage or is con- 
nected with circumstances of fraud or mistake ; in such ease, the 
party complaining has the right to have the facts found. Beck- 
with v. Mining Co., 155. 

. A plaintiff at whose instance an execution issues, or any other 
party interested, may move to set aside the sale on the ground 
of inadequacy of price. 1d. 

. An execution may be issued after the lapse of ten years from the 
date of docketing the jndzment, where the judgment has been 
kept alive by the issuance of executions within each successive 
period of three years after its rendition ; and a levy and sale of 
personal property under it are valid. (The ruling does not ap- 
ply to sales of land under execution). Williams y. Mullis, 159. 

. An execution under which a stranger purchases, will not ordina- 
rily be set aside upon the ground of irregularity, unless the pur- 
chaser has actual notice of such irregularity. Shepard v. Bland. 
163. 

. Every execution presupposes a judgment, and the right to issue 
the one implies the existence of the other; and an order taxing 
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the costs of action against a party, in favor of the officers of the 
court is in effect a judgment. Rev. Code, ch. 102,§ 24, Jb. 


. Irregularities alleged to have occurred before the issuing of an 
execution, nor the dormancy of the judgment, not known to the 
purchaser, do not invalidate his title. Barnes v. Hyatt, 315. 


. The designation of particular land, defined in the levy of a vend. 
ex, only limits the authority of the sheriff, and cannot be preju- 
dicial to the debtor. 0. 


2. The court intimate that a levy, by virtue of an execution under 
the Code, is an appropriation of the land to the debt, requiring 
its sale before resorting to other lands to which some equitable 
right has attached, Jb, 


13, Levy on real property of execution debtor need not be made; the 
judgment creates the lien. Surratt v. Crawford, 372. 


i4. Execution may be fssued where the fact is established that the 
judgment has not been fully satisfied. Johnston y. Jones, dud. 


EXECUTORS AND ADMINISTRATORS : 

1. In an action for an account, where defendant pleads quod plene 
computent, he must aver that there has been an ‘“‘account stated,” 
and that the same is just and true ; aud where a receipt is given 
for the amount ascertained to be due, it operates a bar to an 
action for another account touching the same matters. Grant 
v. Bell, 34. 

2. An executor who pays his private debt out of assets of his testa- 
tor commits a devastavit, and the creditor of the executor who 
knowingly accepts the same, is guilty of collusion, (whether he 
believes the executor to be solvent or not) and is liable to an 
action for the amount of the assets so misapplied. J. 


3. An administrator d. b. n, c. t, a. is the representative of the tes- 
tor, and the proper party plaintiff in an action to recover the as- 
sets of the estate, Jd, 

4. A personal representative must pay Judgments docketed and in 
force to the extent to which they area lien on the decedent’s 
property at his death ; and the priorities among judgment cred- 
itors are determined by the date of docketing, and are not dis- 
turbed by the time elapsing since the death of the debtor 
Daniel vy. Laughlin, post, 433, distinguished from this case. 
Mauney v. Holmes, 428. 

5, Where there is unreasonable delay in settling the estate, a credi- 
tor can enforce his lien by a direct proceeding against the heir 
or devisee after three years from letters granted, to which the 
personal representative must be made aparty. Jd. 
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The contention here that judgments rendered more than ten 
years before suit brought, are barred by the statute, is met by 
the provisions of section 43 of the Code, to the effect, that where 
the cause of action survives, suit may be eommenced against 
the personal representative within one year aftcr letters granted. 
(The remarks in Flemming vy. Flemming, 85 N. C., 127, qualified 
and explained) 6. 


. An administrator making a partial settlement with the next of 


kin, and retaining in his hands eertain interest-bearing notes 
for the purpose of meetiug claims against the estate then in 
litigation, provided they be declared valid, and who fails to keep 
an account of the time when the notes were collected and the 
amount of the interest received, will be charged with interest 
curifg the whole time. Jackson y. Shields, 437. 


. An executor or administrator must sue, upon causes of action to 


which the estate is the real party in interest, in his representa- 
tive capacity. (The suit on the bond in this case should have 
been brought by the administrator d. >. n. of the testatrix, to 
whose estate it belongs, and not by the administrator of her 
executor.) Rogers vy. Gooch, 442. 


. An administrator’s account, filed and audited, in which a balance 


is ascertained to be due the heirs or next of kin, is a final ac- 
count. Vaughan v. Hines, 445. 


And an action by the next of kin upon the bond of the admin- 
istrator to recover distributive shares, is barred after six years 
from the auditing of the same. Cede, § 33(1). This statute 
proteets both principal and surety upon the bond. Jb. 


An executor cannot seek the advice of the court in an applica- 
tion for the construction of a devise of land, unless it involves 
the administration of the personal estate. Robinson y. McDiar- 
mid, 455. . 
An administrator cannot sell lands for assets to pay debts, 
which were sold by a devisee more than two years after his 
qualification ; nor such as were sold by the devisee within the 
two years, and sold after that time by his vendee to a pur- 
chaser for value and without notice. Murchison vy. Whitted, 455. 


UTORS AND ADMINISTRATORS : 


Must pay distributee interest from date of decree, 196. 


ceiving Confederate money, 337. 


tion in tort does not survive to, 351. 


RT, 367 (2). 














FALSE PRETENCE: 
1. The prosecution must establish the truth of every averment, 


affirmative or negative, necessary to constitute the offence 
charged. 


2. Therefore in false pretence, where it was alleged that the de- 


fendant obtained money from the prosecutor upon the repre- 
sentation made that he owned eertain bonds, which were de- 
posited with a third party but never exhibited, and the court 
eharged the jury that the burden was upon the defendant to pro- 
duce the bonds or account for them to their satisfaction; Held, 
error. State vy. Wilbourne, 529. 


FEDERAL COURT, removal ef cause to, 325 (3). 


FENCES: 
1. A plaintiff, whose fence is insufficient (not five feet high as re- 


2. Proof that plaintiff’s fence is a ‘‘good ordinary ’ 
his neighbors have, does not dispense with the statutory obliga- 
tion. 1b. 


quired by law), is not entitled to recover damages of the owner 
of a eow for breaking into plaintiff’s enclosure, even though 
the vicious habit of the animal is known to the owner. Muwn- 
yan v. Patterson, 343 


; 


one, such as 


FINAL ACCOUNT, of administrator, 445. 


FORCIBLE TRESPASS: 
Forcible trespass is the high-handed invasion of the actual posses- 


\ 


sion of another, he being present ; the title is not in question. 
There must be something done at the time of the entry, which 
tends to a breach of the peace. (Distinction between forcible 
trespass and forcible detainer pointed out by RUFFIN, J.) State 
v. Laney, 535. 


FORECLOSURE PROCEEDINGS, 119. 


FORNICATION AND ADULTERY: 
In fornication and adultery. proof of acts anterior to the time in 


which the adultery is alleged to have been committed, may be 
made in corroboration of evidence of other acts of like nature 
avithin the time. State vy. Kemp, 538. 











FRAUD: 
When creditor responsible for devastavit of personal representative, 
35 (4). 
Evidence relating to, 72 ; 176. 
Specific allegation of, necessary to impeach settlement, 203. 


GAMING CONTRACT, 354 (3). 
GENERAL CHARACTER, proof of, 507. 


GUARDIAN AND WARD: 


1. The effect of an assignment of a judgment upon a guardian bond 
to astranger, who has paid the amount with the money of one 
surety, is to keep the judgment alive as to the principal, but not 
as to the administrator of a eo-surety, against whose estate 
there is only a right of contribution. Jones v. McKinnon, 294. 

2. The guardian alone, and not sueh stranger, is the trustee of an 
express trust, who is allowed under seetion 57 of the Code to 
sue as relator upon such guardian bond. Jb. 


HIGHWAY : 
What is, 6. 
Obstruction of, 345, (1) ; 346 (3). 


HOMESTEAD : 


1. A homestead cannot be sold under an execution issued upon a 
judgment rendered in an action ex delicto—affirming Dellinger 
v. Tweed, 66 N. C., 206. Gill v. Edwards, 76. 

2. The provisions of law in reference to homestead do not apply to 
a remainder dependent upon a life estate. Whatever may be 
the nature of interest in land, whether legal or equitable, in 
order to constitute a homestead, it must be such as carries with 
it a present right of oecupancy. Murchison y. Plyler, 79. 


3. The homestead right is not affected by a lien for materials fur- 
nished and used in improvements upon land covered by home- 
stead, and the aet of assembly (Bat. Rev., eh. 65, § 1,)in so far 
as it gives such lien is unconstitutional. Cumming v. Blood- 
worth, 83. 

¢. The validity of a homestead allutment eannot be impeached by 
evidence of matter in pais, but the aggrieved party, creditor or 
debtor, must make a direct application to the court to which 
the execution and allotment are returned. Burton vy. Spiers, 87. 
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5. An exception to the qualification of an appraiser must be taken 
before he enters upon the discharge of his duty. Jd. 


6. An equity of redemption is subject to homestead; and the equit- 
able estate is not destroyed by the fact that the property is over- 
burdened with trust debts. 1d, 


7. Analogy in assignment of dower in equity of redemption pointed 
out, and method of proecdure in alloting homestead suggested 
by SmirH, C.J. Jd. 


. A note given since the adoption of the constitution of 1868, in re- 
newal of an “old note,”’’ is a new contract, and subjeet to the 
homestead right. Wilson vy. Patton, 318. 


. The rule in equity in reference to marshalling assets, has no refer- 
ence to a case where the homestead is involved. Jb. 


10. The manner of applying the fund to the executions of the dif- 
ferent claimants, pointed out by ASHE, J., the sheriff being 
directed to reserve $1,000 in lieu of defendant’s homestead, as 
against the “new debts,” but the same to be used, if necessary, 
in discharge of those privileged against the right of home- 
stead. Ib. 


HOMESTEAD of mortgagor and trustor, 216 (3). 


HOMICIDE : 


If prisoner procures C to commit a rebbery, and C kills the deceased 
to conceal the robbery, the prisoner is guilty as accessory before 
the fact to the murder. State v. Davis, 514. 


HUSBAND AND WIFE—See Married Women. 
INADEQUACY OF PRICE, at execution sale, 155, 


INDIANS: 


The Cherokee Indians in this state have been placed upon the same 
footing with other tribes by an act of congress, passed in pur- 
suance of the power granted by the constitution in reference to 
‘‘regulating commerce with foreign nations among the several 
states and with the Indian tribes*’; and their contracts made 
with the plaintiff to prosecute and collect claims alleged to be 
due them, cannot be enforced against them in a state court, 
without the consent of congress. The jurisdiction to determine 
such matters is lodged in the Interior Department. ollins vy. 
Cherokees, 229. 
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INDICTMENT: 
An indictment must show upon its face a substantial defect, to ground 
a motion in arrest of judgment. The omission of the word 
“*year,”’ nor the other exceptions taken in this case, do not viti- 
ate it. State y. Walker, 541. 


INFAMOUS OFFENCE : 

An offence is infamous, where the eonviction and punishment for its 
commission, involve moral turpitude and social degradation. A 
misdemeanor punishable only by fine or imprisonment is not in- 
famous. McKee vy. Wilson, 300. 


INFANCY, plea of, 107 (3) 


IN FORMA PAUPERIS: 
Party suing cannot recover costs, 286 7). 


INJUNCTION : 

1. An injunction to restrain plaintiff from executing his judgment 
against defendant, will not be granted. The proper remedy to 
remove an alleged grievance is an application to modify the terms 
of the judgment, and an order suspending proceedings there- 
under. Parker vy. Bledsoe, 221. 

2. An injunction will not be granted to prevent the cutting and carry- 
ing away of walnut trees, unless, from the insolvency of the 
alleged trespasser, compensation in money cannot be had. Dunk- 
art vy. Rinehart, 224. 

3. An allegation of insolvency is essential to the granting of an in- 
junetion except in special cases, in which the injury will be irre- 
parable even though the defendant is solvent. 0. 


INSURANCE: 

An insurance policy was issued to defendant warehousemen on leaf 
tobaceo, by them “owned, or held in trust, or on commission, 
or sold and not delivered.”’ The plaintiff bought twenty-five 
particular hogsheads of tobacco, removed five, and suffered the 
others to remain in the warehouse, and the same with the build- 
ing was destroyed by fire, as was also a considerable quantity of 
tobacco owned by defendants themselves, exceeding in value 
the whole amount of the insurance; Held that the goods had 
been sold and delivered, and that plaintiff is not entitled to re- 
cover any portion of the insurance money. Lockhart v. Cooper, 
149. 





INTEREST : 

Where a definite sum is ascertained to be due to a distributee upon 
settlement of an estate, and ordered to be paid, no demand fs 
necessary before suit brought to entitle him to interest on the 
amount from the date of the decree. McRae v. Malloy, 196, 


INTEREST, against administrator, 437. 
INTERPLEADER, 101. 
IRREGULARITIES, in issuing execution, 163, 


ISSUES: 

1. The pleadings should present the main facts of a case—those upon 
which the right of action, or of defence, depends, and which are 
indispensable thereto. And the court must not submit to the 
jury such issues as are directed to the mere details of evidence. 
Grant v. Bell, 34. 

2. Where the main issue is as to the fraudulent procurement of a 
settlement between parties, it is not error to refuse'to submit an 
issue relating to the insolvency of one of them and the payment 
of money to him—this beiug mercly a circumstance bearing on 
the main issue—as for instance, the acceptance by the executor 
in this case of his own insolvent paper for debts due the estate, 
is some evidence of fraud, and proper for the jury to consider 
in making up their verdict upon the main issue, Jd. 


ISSUES, in regard to consideration in gaming contracts, 354 (3). 


JUDGE OF SUPERIOR COURT: 

1. Upon refusal of a motion to vacate an order of arrest, the party 
at the next term makes a similar motion and upon the same 
grounds; Held, that the judge presiding at such next term prop- 
erly declined to entertain it. It is res adjudicata. MRoulhac v. 
Brown, 1. 

2. A judge of the superior court has no power to entertain a motion 
in a cause, which by appeal is in the supreme court. Skinner v. 
Bland, 168. 

3. Amendment to pleading, matter of discretion in judge of court 
below. Wiggins v. McCoy, 499. 


4, The superior court has the power to order such corrections in the 
record of atrial for murder, as are necessary to make the record 
truthful, State y. Randal’, 571, 





602 





JUDGE’S CHARGE : 
1. An exception to the entire charge of a judge to a jury, without 
specifically pointing out the alleged error, will not be enter- 
tained. Bost v. Bost, 477. 


2. The court in its charge did not advert to the evidence elicited on 
cross-examination, but told the jury ‘to base their verdict upon 
all the evidence ;*’ Held noerror. It is the duty of counsel in 
sich case, if evidence important to the defence has been over- 
looked, then to call the judge’s attention to it. Stale v. Rey- 
nolds, 544. 

3. A charge to the jury, in which the judge deals in generalities and 
abstract propositions of law, (merely reading ** heal-notes ”’ of 
reported cases) without making any application of them to the 
facts of the case, does not meet the requirements of the statute, 
and furnishes sufficient grounds for a new trial. State v. Jones, 
547. 

4. He should not recapitulate the evidence in detail, but eliminate 
the material facts, array the state of facts on both sides, and 
apply the principles of law to each, that the jury may decide the 
case according to the credibility of the witnesses and the weight 
of the evidence. Jd. 


JUDGE'S CHARGE: 
In ejectment, on possession under color, 308 
In will suit, 477 (3). 
In maim, 509. 


JUDGMENT: 

1. A judgment rendered in favor of a plaintiff, and an affirmative 
one in favor of a defendant, though written and attested separ- 
ately, constitute but one judgment. Hall y. Younts, 235. 

2. The transcript of a judgment, sent from one county to another 
to be docketed, which sets out the date of its rendition, the 
names of the parties to the suit, the amount of the debt and the 
costs of action, is sufficient to give notice of the lien on defend- 
ant’sland. Wilson y. Patton, 318. 


3. A transcript of a justice’s judgment, sent up to be docketed in 
the superior court, need not contain more than the essential par- 
ticulars constituting the judgment; and where the justice au- 
thenticates the same by his. certificate, it will be regarded as 
having been regularly taken, in the absence of proof to the 
contrary, even though the judgment itself was not signed by 
the justice, Surratl y. Urawford, 372. 
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The fact that personal notice of a motion to issue execution was 
given to defendant, is determined affirmatively upon granting 
the order, where there is no proof that the same was not actually 
given. Nor is it necessary in such case that an affidavit should 
be made that the judgment is unsatisfied. Jb. 


5. A judgment rendered before, though docketed after, the adoption 
of the Code of Civil Procedure, is subject only to a presumption 
of satisfaction, and not to the statute of limitations as prescribed 
in the Code. Johnston y. Jones, 393. 


. Leave to issue execution may be granted when the fact is estab- 
lished that the judgment has not been paid in full, J. 


A partial payment, voluntarily made, on a judgment within ten 
years preceding a motion for leave to issue execution thereon, 
does not remove the statutory bar. C.C. P.,§31. McDonald 
v. Dickson, 404. 

. A judgment is not a contract within the meaning of the act of 
assembly, which provides that a promise in writing, or an actual 
payment by the party, shall be received as evidence of a new 
and continuing contract, to repel the statute of limitation. C,. 
C. P., §51. Jb. 

. The act confines the written acknowledgment, to actions on con- 
tract, and dispenses with a writing where partial payment is 
made, which is in effect a written promise, 0. 


10. A cause of action on contract or tort loses its identity when 
merged in a judgment; and thereafter, a new cause of action 
arises out of the judgment. Jd. 

11. Distinction between judgments and contracts, as separate and 
independent causes of action to which different periods of limi- 
tations are prescribed, stated by SmirH, C.J. 16. 


JUDGMENT: 
Effect of assignment of, 294. 
On contract of endorsement, 399 (2). 
How paid by administrator, 428. 


Justice’s barred, when, 433. 


JURISDICTION : 

1. Where there is defect of jurisdiction, it cannot be conferred by 
consent ; but where the court has a general jurisdiction of the 
subject, and the lack of it in a particular case depends upon 
some exceptional matter, objection must be taken in limine. 
Hawkins vy. Hughes, 115. 
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. The jurisdiction to determine matters relating to the management 
by their agent of the affairs of the Cherokee Indians in this 
state, is lodged in the Department of the Interior. Rollins vy. 
Cherokees, 229. 

. Where a justice’s court has jurisdiction of the principal matter 
of an action, it also has jurisdiction of incidental questions 
necessary to its determination, and hence may admit an equity 
to be set up asa defence. Lutz v. Thompson, 334. 

. An action by a passenger against a railroad company for a viola- 
ted contract of carriage, is cognizable in a justice’s court where 
the complaint shows upon its face that the claim asserted is 
less than $200; and the court will ex mero motu take notice of 
the want of jurisdiction. Hannah y. R. R. Co., 351. 

. Jurisdiction of justices of the peace and superior courts—con- 
current, exclusive and derivative—discussed by ASHE, J., citing 
the act of 1877, ch. 251, and Allen v. Jackson, 86 N. C,, 311, and 
other cases. Boing v. RB. R. Co., 360. 


JURISDICTION : 
In proceedings under landlord and tenant act, 172. 
Of federal court, 325 (3). 


JUSTICE OF THE PEACE : 

1. Where the records show that upon preliminary examination of a 
charge of murder the prisoner was brought before A. B. an act- 
ing justice cf the peace, charged with the offence, it sufficiently 
appears that the justice was acting in his official capacity in 
conducting the inquiry. State vy. Bridgers, 562. 

2. In such case the justice is not required to write down the very 
words of a witness; and the examination may be used before 
the grand or petit jury if the witness be dead. Jd. 


3. Justice’s judgment barred after seven years, 433. 
LACHES, waiver of, 210 (2). 


LANDLORD AND TENANT: 


1. In a proceeding under the landlord and tenant act, the question 
of jurisdiction is not to be determined by matter set up in the 
answer, but the court should hear the evidence as to the issue 
of tenancy, and if the same be found for the landlord, an estop- 
pel operates upon the tenant, and the title to the land is not 
drawn in controversy. Hahn vy, Guilford, 172. 
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2. The equitable title which serves to defeat the estoppc), is only 
that which arises out of some peculiar relation between the par- 
ties, as would make it inequitable on the part of the landlord to 
oust thetenant. Jb. 


3. Larceny of crop, 558. 
LAPPAGE, 399 (3). 


LARCENY: 

}. Defendant was charged with stealing tobacco and silver money 
on Saturday, and the proof was that the store of the prosecutor 
had been entered, and tobacco like his (together with the identt- 
fied silver money) was found in defendant's possession on the 
following Monday; Held, there was som: evidence of the lar- 
ceny of the tobacco. Sate v. Reynolds, 544. 

2. Whether the rule of presumption from recent possession applies in 
a case where money is alleged to have been stolen—Quere. Ib. 


3. An indictment for larceny will lie against a lessee or cropper for 
secretly appropriating the crop to his own use, where his actual 


possession thereof has terminated bya delivery to the landlord. 
Copeland’s case, 86 N. C., 691. State v. Webb, 558. 

4. In such case, he commits a trespass upon the landlord’s posses- 
sion in taking the property, and is guilty of larceny in secretly 
carrying it away, notwithstanding his interest in the same. Ib. 


LEGISLATIVE CONTROL : 
Common carriers subject to, 256 (4). 


LIEN : 
For materials furnished, does not affect homestead, 83. 


Notice of, 318 (1). 


LIQUOR SELLING : 


Retailers of liquors in the town of Hickory are required to comply 
with the general law, and obtain license from the county as well 
as from the town authorities. (Charter of town construed). 
State vy. Propst, 560. 


LIS PENDENS: 
In what cases the rule applies, 95. 








606 INDEX. 


MAIM: 


i. Upon trial for an indictment for maim, it appeared that while the 
parties were engaged in a fight, the defendant bit off a part of 
one of prosecutor’s ears, and the judge charged it was incum- 
bent on defendant to satisfy the jury that the act was done in 
self-defence ; Held noerror. State y. Skidmore, 509. 

2. Held further, it was not error to refuse to charge that, if the 
severance of the ear while in defendant’s teeth resulted from 
the violent manner in which the parties were separated, it would 
not be a maim done “on purpose and with intent to disfigure 
—for this the law presumes when the act is proved. Jd. 


MANDAMUS, against county commissioners, 134. 


MARKET VALUES, evidence of, 367. 


MARRIED WOMEN: 

"1. The living together of a man and woman (formerly slaves) as 
husband and wife after the passage of the act of 1866, validating 
marriages between such persons, is conclusive evidence of the 
parties’ consent to the contract. Stute vy. Whitford, 86 N.C., 
636, approved. Long v. Barnes, 329. 

2. An estate in fee to husband and wife; Held that they take per 
tout, et non per my, and upon the death of either, the estate goes 
to the survivor, Zong y. Barnes, 329. 

%. Married women have no greater estates, by operation of the con- 
stitution of 1868, than those conveyed by the terms of the deed 
under which they derive title ; nor are the properties and inci- 
dents belonging to estates changed by that instrument. 1). 


MARRIED WOMEN : 


Equitable and legal estates transferred alike, 106. 
When necessary party to foreclosure proceedings, 119. 


MARSHALLING SECURITIES, 216 (2). 
The rule in reference to, does not apply where homestead is in- 
volved, 318 (3). 
MISTAKE IN DEED, 389 (2). 


MORTGAGES : 
1, A married woman who with her husband executes a mortgage of 


land, is a necessary party defendant in foreclosure proceedings. 
Nimrock y. Scanlin, 119. 
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2. The decree in such case should direct the sale to be made at the 
expiration of a reasonable time—that is, three months from its 
rendition. 0. 

3. Mortgagor Cefaulted, and mortgagee under a power in the dced 
sold the land after due advertisement ; an agent of mortgagee 
became the purchaser in the amount of the secured debt, and 
after decd to him reconveyed to mortgagee ; all of which was 
assented to by the mortgagor under an agreement that he was 
to have twelve months thereafter to redeem, which he failed to 
do; the sale was fairly and honestly conducted ; Held, 


(1) The rule prohibiting trustees from buyiog at their own sales, 
either directly or indirectly, does not apply to the facts of this 
ease. Dawkins vy. Patterson, 384. 


(2) The effect. of the transaction is to convert the mortgage into an 
absolute deed, with a legal right in the mortgagor to reacquire 
the land upon the terms of the agreement. Jd. 


MORTGAGEE : 


When entitled to share pro rata in proceeds of sale of other property 
conveyed in trust, 216 (8). 


MOTION: 
Refused by one judge, cannot be entertained by succeeding judge, 1. 
To issue execution, 372 (2). . 


NEGLIGENCE: 


1, The plaintiff sues the Western North Carolina rallway company 
far damages for personal injuries alleged to have resulted from 
its erection of an *‘ engineer-stake,”’ in the street of the towr of 
Marshall, over which the plaintiff fell and broke his leg; Held 
that the wrong complained of is the personal act of those en- 
gaged in running the line for the proposed road, and, in law, the 
act of those by whose authority the work was done, and that 
the plaintiff has the right to elect to sue one or more of them, 
alone. Gudger v. R. R. Co., 326. 


2. In the course of this proceeding, non-residents (assignees of the 
road) voluntarily become parties defendant, and ask for a re- 
moval of the case to the federal court; Held that their motion 
was properly refused. Jb. 


8. To entitle a party to such removal, uncer the act of congress, 
there muet exist in the suit a separate and distinct cause of ac- 
tion, in respect to which all the necessary parties on one side 
are citizens of different states from those on the other. Ib, 
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4. In an action for damages against a railway company for personal 
injuries alleged to have resulted from defendant's negligence in 
placing an obstruction in a public highway, crossing its track, 
which was struck by the wheel of plaintiff’s vehicle, thereby 
causing the horse to take fright and run away, and the plaintiff 
to be thrown from the vehicle and injured; Held error to sub- 
mit issues involving only defendant’s right to use the highway, 
and whether the user amounted to a partial or complete obstruc- 
tion. Myers v. R. R. Co, 345. 

5 The inquiry should have extended to the negligence of the defend- 
ant in thus placing upon a highway obstacles calculated te 
frighten the horses of travellers. Jb. 

6. The law relating to responsibility of those who put such objects 
in a public highway, touched upon, and the distinction between 
necessary and unnecessary instruments of alarm, pointed out by 
RuFFIN, J. Id. 


NEGOTIABLE INSTRUMENTS: 


* 1, The presumption of fact that the holder of unendorsed paper is 
the owner, is only evidence against the maker in an action on 
the note, but cannot avail the holder in an action brought against 
him by the legal owner. Robertson v. Dunn, 191. 


2. Where the holder has converted the note by suit and judgment, 
the legal owner can maintain trover, or waive the tort and sue 
in assumpsit, (if the money has been received) within three 
years from the conversion or receipt of the money. 1d. 


3. The rule in reference to demand, in cases arising upon express 
and implied trust or agency, when necessary to terminate the 
same and put the statute of limitations in operation, stated by 
ASHE, J., and the distinction drawn. Jb. 


NEW NOTE, given for ‘‘ old note,”’ subject to homestead, 318 (3). 
NEW TRIAL, 31 ; 298. 

NEWSPAPER REPORT, of market values, as evidence, 367. 
NON-RESIDENTS, taxation of personal property of, 122. 


NOTICE: 
Of lis pendens, 95. 
Of irregularities, 163. 
Of possession, 187. 
Of lien by judgment, 318 (1). 








OFFENCE, infamous, 300 (3). 


OFFICIAL BONDS: 

1. Where the breach assigned in a suit on a constable’s bond is that 
the constable failed to return a note to plaintiff, which he had 
placed in his hauds for collection, it is a sufficient defence to 
show, 1s held in Gregory v. Hooks, 11 Ired. 371, that the officer 
had obtained judgment on the note before a justice of the peace, 
for then the note became merged in the judgment and remained 
in the office of the justice. Miller v. Pharr, 396. 


2. In such case, where the officer obtained judgment on a particular 
note, and the entry on the docket was, *‘ debt settled, costs paid 
into office,” it was held (the constable and justice both being 
dead), tl.at the testimony of plaintiff’s attorney that he had from 
time to time received money on the various claims placed in his 
hands for collection, but could not remember upon which, is 
some evicence that the constable paid the same to the plain- 
tiff, 1b. 


OPENING AND CONCLUSION, 354. 


PARTIES: 
An administrator d. b. n., c, t. a., is the representative of the 
testator, and the proper party plaintiff in an action to recover 
the assets of the estate. Grant vy. Bell, 34. 


PARTIES: 
In foreclosure proceedings, 119. 
In suit on guardian bond, 294 (2). 
When personal representative should sue, 442. 


PARTNERSHIP: 

1. Where members of a firm are sued as individuals for the conver- 
sion of plaintiff ’s property, evidence of transactions with the 
firm in respect toit, and of the membership thereof, is compe- 
tent to affect them. Each and every member is responsible for 
the tortious acts committed by an agent of the firm in matters 
connected with the business, and a partner, acting in their name 
and with their knowledge, is regarded as their agent. Hall y. 

Tounts, 285. 

2. Evidence of the declarations of a partner, upon whom there was 

no service of process as a party to the suit, is competent against 
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his co-partners. Nor does the mistake made by one of the firm 
in drafting what purported to be an attachment bond in this 
case, affect the competency of the bond as evidence for the pur- 
pose for which it was offered. 10. 


3. Where property is seized, the burden of proof rests upon him 
who makes the seizure, to show proper legal process; and the 
court will presume that an unauthorized seizure is in violation of 
the laws of another state. Ib. 


4. The value of the property at the time of the tortious taking, is 
the measure of damages ina suit for its conversion. It was 
therefore crror to permit the jury to add to the damages the ex- 
penses incurred by the mortgagee in this case in going to South 
Carolina to recover it. Ib, 


PARTNERSHIP : 
Account ordered, when, 200 
Evidence of one partner against another, 364. 


PENALTY for failure to ship freight, 255. 


PLEADING : 


1, A verification to a complaint, made by an agent or attorney of a 
non-resident, to the effect that the claim sued on is in writing 
and in his possession for collection—giving facts in his personal 
knowledge and sources of other information—-meets the sub- 
stantial requirements of section 117 of the Code. Johnson vy. 
Mazweil, 18. 


2. A verification toa complaint made by an officer of a corporation, 
need not set forth “his knowledge or the yrounds of his belief 
on the subject, and the reasons why it was not made by the 
party.’’ A corporation acts only through its officers and agents, 
and such verification is the verification of the corporation itself. 
Bank vy. Hutchison, 22. 


3. An amendment which includes a change of plaintiffs is allowable, 
and the defendant’s demurrer was properly overruled. Reynolds 
v. Smathers, 24. 


4. A complaint without verification is not subject to a motion to dis- 
miss ; its effect is to dispense with the oath in support of any 
subsequent pleading. 1b. 


5. An answer setting up a counter-claim, but which fails to show 
that the same subsisted between the parties when the action 
was begun, or that it arose out of, er was connected with the 
subject of the plaintiff ’s action, is demurrable. Jb. 
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6. The pleadings should present the main facts of a case—those upon 
which the right of action, or of defence, depends, and which 
are indispensable thereto. Grant v. Bell, 34. 


7. A sham answer is false in fact; an irrelevant or frivolous one has 
no substantial relation to the controversy and presents no de- 
fence to the action, though its contents may be true, The order 
to strike out the answer in this case is affirmed. Howell vy. Fer- 
gueson, 113. 

8. A party cannot have the benefit of a plea in abatement upon a 
motion in arrest of judgment. Hawkins y. Hughes, 116, 


9%. The pendency of a former action is strictly a matter of abate- 
ment, and must be set up in the answer, or in some way insisted 
on before verdict ; if not, it is deemed to be waived. Jb. 


10. The complaint alleged that a certain sum, with interest from 
June, 1860, was due the plaintiff ona bond; the answer alleged 
that the complaint was untrue, for that, more than ten years 
had elapsed before suit brought; and the only proof offered was 
the bond sued on, the execution of which was admitted ; Held, 
that the answer set up a valid defence in alegal way, and de- 
fendant was entitled to have the jury instructed that a presump- 
tion of payment had arisen. Crawford vy. McLellan, 169. 


POSSESSION, such as is sufficient to give notice, 187. 
PRACTICE : 


1, It is error to consolidate cases which are essentially different and 
the parties in each are not the same. Cases in which consolida- 
tion may be ordered, stated by SmitH, C. J, Hartman v. 
Spiers, 28, 

2. An order granting or refusing a motion for a new trial will not 
be disturbed by this court in a case where the determination of 
a question of law is not involved. Thomas vy. Myers, 31. 


3. The question as to plaintiff’s right to open and conclude the ar- 
gument, is governed by the decision in Stronach y. Bledsoe, 85 
N.C., 478. Carrington y. Allen, 354. 

4. Remanded at appellant’s costs, for the reason that an appeal was 

attempted to be taken before the rendition of judgment. Moor 
v. Hinnant, 505, 


PRELIMINARY EXAMINATION in criminal matters, 562, 


PRESUMPTION OF PAYMENT, 169 (1). 
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PRINCIPAL AND AGENT—See Agent. 
PROBATE OF DEED, 249. 
PROCESS, origina], service of, cannot be accepted for client, 391. 
PROSECUTOR, taxing costs against, 565. 
PUBLIC ROAD, what is, 6. 
PURCHASER - 
When affected with notice of i. regularity, 163. 


Pendente lite, 95. 
Title of, under execution, 315, 


RAILWAYS: 


1. The rigid rule of the common law in reference to the liability of 
common carriers, should not be applied to a case involving the 
violation of a penal statute. Whitehead v. R. R. Co., 255. 


2. In an action by the plaintiff against a railway company for the 
penalty for delay in shipment of cotton, under the act of 1874-75, 
ch. 240, §2, caused by increase of freight; by the refusal of a con- 
necting road of the same through line to transfer def-ndant’s 
flat-ears over its road loaded with cotton; by the detention of 
defendant’s box cars at terminus of said connecting road; and 
by its inability to procure other cars in time to ship plaintiff’s 
cotton; and not by its competition with other lines for through 
freight—the defendant not being responsible for the causes of 
delay; Jt was held; 

(1) To relieve from the penalty, the burden is upon the defend- 
ant to show that the shipment was “ otherwise agreed ’’ upon 
between the parties. Jb. 

(2) And the through bill of lading (advantageous to both) re- 
ceived by the plaintiff, without objectio~, that the cotton was 
to be shipped ‘‘at company’s convenience,” is evidence of 
plaintiff ’s assent to the restriction of defendant’s common law 
liability, equivalent to an express agreement, and affects plain- 
tiff with legal notice of its terms. 1d, 


(3) Ordinarily, a stipulation to ship “‘ at company’s convenience ”’ 
is too indefinite, and therefore unreasonable; but under the 
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cireumstances in this case, the defendant is entitled to set up 
the agreement as a defence to the action for the penalty. 0. 


(4) Common carriers exercise a quasi public office, and are sub- 
ject to legislative control. Jd. 


RAILWAYS: : 
Taxation of franchise, 129; 414. 
Negligence of, 325; 345. 
Action for breach of contract of carriage, 351 (2). 


RECITED in sheriff ’s deed, evidence, 182 (3). 


REFERENCE: 
A compulsory reference may be ordered where the taking of an ac- 
count shall be necessary for the information of the court before 
judgment. Leak y. Covington, 501. 


REGISTRATION OF DEED, 249. 


REMARKS OF COUNSEL, 483 (8). 


REMOVAL OF CAUSE TO FEDERAL COURT: 


To entitle a party to a removal of the cause to the federal court, 
under the act of congress, there must exist in the suit a separate 
and distinct eause of action, in respect to which all the neces- 
sary parties on one side are citizens of different states from 
those on the other. Gudger v. R. RB. Co., 325 (3). 


RES ADJUDICATA, 1. . 
RESULTING TRUST, 455 (3). 
RETAILERS, 560. 


RIGHT TO OPEN AND CONCLUDE: 


The rizht to open and conclude the argument is with the plaintiff, 
where there are several issues and he is called on to sustain only 
one of them. Joknson vy. Maxwell, 18 and 354. 


ROADS : 
A public highway is one under the control and kept up by the public, 
an’> must either‘be established in a regular proceeding for that 
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purpose, or generally used by the public for twenty years, or 
dedicated by the owner of the soil and accepted by the proper 
authorities of a county, Kennedy v. Williams, 6 


ROBBERY, 514 (3). 


SALARIES AND FEES: 

The solieitor of the criminal court of New Hanover county has no 
claim upon the state for sueh compensation as is allowed the 
distriet solicitors under Bat. Rev., ch. 105, § 13. The act estab- 
lishing said court puts the burden of sustaining the same upon 
the county. Moore v. Roberts, 11. 


SALE-DAYS, under execution, 146. 


SCINTILLA AND SUFFICIENT EVIDENCE, 360(2). 


SECTION 133, excusable neglect, HM. 
SECTION 343, witness, 282 (4); 249; 377. 
SEIZURE OF PROPERTY, burden of proof, 286 (4. 


SHAM PLEADING, 113 


SHERIFF : 
Duty of, in exeeutions—see exeeutions. 
Application for directions to pay money, 318 (4). 
Recital in deed of, evidence, 182 (3). 
Suit on bond for failure to pay over money, 396. 


SLANDER: 

1. In slander, it must appear from the eomplaint that the libelous 
matter in respeet to the plaintiff’s conduct in office, and aetion- 
able only by reason thereof, was written while he was holding 
such office. McKee y. Wilson, 30). 


2. To constitute oral slander, the words must impute te the plaintiff 
the commission of an infamous offence. Jb. 

3. In slander, where the defendant sets up no justification, the mat- 
ters alleged in the answer are only admissible in evidenee to 
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mitigate damages; and a general report of the loose morals of 

the plaintiff may also be given in evidence for the same purpose. 

Sowers vy. Sowers, 303. 

4. The slanderous words charged, to-wit, “if the plaintiff (an un- 
married woman) did not give birth to a child, she missed a good 
chance of having it,’’ themselves imply an illicit sexual inter- 
course; and it was therefore held to be unnecessary to inquire 
of a witness his understanding of their meaning; otherwise, 
where the words are ambiguous. 6. 

5. Punitory damages may be awarded in slander, and for acts of 

personal violence in which malice enters as an ingredient. 6. 













SOLICITOR’S FEES, 11. 







STATEMENT OF CASE, on appeal, suggestion as to, 364 (2) ; 372. 


STATUTE OF LIMITATIONS : 
1. The presumption of payment of a bond arises after ten years 
from the time the right of action accrues. Rev. Code, ch, 65, 
§18. (The provisions of section 43 of the Code of Civil Pro- 

cedure do not apply to this case.) Hall y. Gibbs, 4. 


2. The statute of limitations has no application to bonds due before 
the adoption of the Code of Civil Procedure. Crawford vy. Me- 
Lelian, 169. 

3. Where the plaintiff made a payment, the defendant promising to 
refund any excess of the amount due, and upen a reference a 
balance was r ported in favor of plaintiff; Held in an action to 
recover the amount, that the statute begins to run only from the 
date of such finding. Moore v. Commissioners, 209. 


4. Held further: The unreasonable delay on the part of the plaintiff 
to assert his rights, is deemed to have been waived by the acts 
of the defendant, in that, the refsal to refund the money was 
upon the ground that the proof was insufficient to establish 
plaintiff’s elaim. Jb. 

5. The plea of the statute of limitations, not relied on before a jus- 
tice, cannot be set up on appeal in the superior court, without 
leave. Amendment of pleadings in such-case is matter of dis- 
eretion. Poston y. Rose, 279. 

6. An action on a justice’s judgment is barred after the lapse of 
seven years from its rendition, and neither the docketing of the 
same in the superior court nor the death of the debtor within 
that period will arrest the running of the statute. Mauneyy. + 

Holmes, ante, 428, distinguished. Daniel y. Laughlin, 433. 
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STATUTE OF LIMITATIONS, 107 (2). 
In reference to issuing execution, 159. 
As applicable to negotiable instruments, 191; 192. 
When not applicable to judgment, 393; 404; 428. 
In suit on bond of administrator, 445 (2), 


SURETY AND PRINCIPAL, protected by statute of limitations, 
445 (2). 


SURVIVORSHIP, 330 (2). 


TAXATION: 

1. Personal property of a non-resident (here, notes secured by land) 
held by his agent in this state, is subject to tax here. The legal 
fiction that it is deemed to follow the person of the owner, has 
no application to questions of revenue. Redmond vy. Com’rs, 122. 

2. The drummer’s section of the revenue act, gives the party li- 
censed the right to sell the commodities mentioned in any county 
of the state, without being liable to county or municipal tax. 
Latta y. Williams, 126, 

3. The franchise of the Atlantic, Tennessee and Ohio r::ilroad com- 
pany is subject to tax. It is a distinct species of property from 
that enumerated in the clause of the charter exempting the 
road-bed, &c., from taxation for a limited period. &. R. Co. v. 
Commissioners, 129. 

4. The investment of money derived from the earnings of plaintiff 

, road into ‘* preferred stock *’ (of the value of which there is evi- 
dence in this case) of the Raleigh & Augusta A'r Line, divests it 
ofthe character of non-taxable profits; neither it nor the rolling 
stock on the Air Line is exempt from taxation under the plain- 
tiff’s charter; but otherwise, as to the sinking fand. R. R. vo. 
vy. Commissioners, 414. 

5. The “guaranteed stock” of plaintiff, held under a guaranty of the 
payment of semi-annual dividends, is nevertheless stock, and 
not a credit to be diminished by out-standing indebtedness under 
the revenue act. Jb. 

6. No deduction from the value of shares is allowed on account of 
debts owing by the tax-payer. 6. 

7. The plaintiff ’s charter authorizes the addition to the capital, by 
eonversion into stock of certain moneys; He/d that the increased 
stock thereby becomes capital stock and is included in the ex- 
empting clause. Id. 
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8. The stock belonging to resident shareholders must be listed by 
them and not by the corporation; and they are allowed to de- 
duct from the tax on their shares, a ratable part of the tax paid 
upon the corporate property by the corporation itself. J. 

9. The tax can be levied frcm time to time, that is, as often as the 
profits reach the limit of the per centum prescribed in the char- 
ter. 1b. 

. The tax on the value of the stock is to be abated to the extent of 
the tax upon the corporate property. 0. ; 

. The value ef all property owned by a corporation, in whatever 
consisting, and including the franchise, is the true and fair meas- 
ure of the value of all its stock. Jd, 


12. To raise fund to pay debt of county, 134. 
TORT, action in, does not survive to representative, 351. 
TORTIOUS ACTS OF PARTNERS, 285. 


TOWNS AND CITIES: 

City orcinance against profane swearing and public drunkenncss ; 
Held, to constitute a misdemeanor for a violation of this ordi- 
nance, it is not necessary that the offences should be committed 
in a public place. One may be publ'cly drank in a private place. 
State v. McNinch, 567. 


TRANSACTION WITH PERSON DECEASED, 182; 249; 377. 


TRIAL: 

Counsel have the right ** to argue to the jury the whole case, as well 
of law as of fact,’’ and tothat end may read and commen: on 
reported cases, but the facts contained in them cannot be read 
to the jury as evidence of their existence in another case, An 
exception to remarks of counsel will not be entertained after 
verdict. Horah vy. Knoz, 483. 


TRUSTS AND TRUSTEES: 

Trusts arising from operation of Jaw are: 1, Where an estate is 
purchased in the name of one person and the consideration is paid 
by another. 2. Where the intention not to benefit the grantte 
is expressed upon the instrument. Mosely v. Mosely, 69. 
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TRUSTS AND TRUSTEES: 
Of express trust, 294 (2). 
Receiving Confederate money, 337. 
Buying at their own sales, 384. 
Under will, 455 (3). 


TRUST AND MORTGAGE SECURITIES, 216. 
TRUST DEEDS, evidence relating to, 7z. 
USAGE, as evidence of terms of contract, 9. 


VENDOR AND VENDEE: 


1. Vende*, in contract for purchase of land, executed notes to vendor 
who endorsed them to another, and, upon judgment recovered 
against him alone, paid the same and had the notes reissigned 
to him (the vendor), and then, he transferred them to the plain- 
tiff who sues the vendve to recover the amount; Held that the 
action is properly brought. Howell v. MeCrackin, 399. 

2. The judgnent on the notes against the endorser, is a judgment 
on the contract of endorsement, and the obligation under the 
contract of purchase remains in full force against the vendee 
debtor. 10, 


VERDICT, ascertaining amount of opposing claims is sufficient to sus- 
tain a judgment, 279. 


VERIFICATION OF PLEADING: 
By agent, 18. 
By officer of corporation, 22. 
Pleading not subject to motion to dismiss for want of verification, 24. 


WAIVER OF DELAY ; 210 (2). 
WIDOW, dissent, dower, 450 (2). 
WILLS: 
1. Alegacy to ‘‘ each of my sister’s children * goes to the children 


living at the time of the testator’s death. Robinson v. Mc- 
Diarmid, 455. 











2. And where the * remaining portion ” of the estate is given to a 
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legatee, *‘to be disposed of as I have already directed ” without 
proof of a further declaration of the trust, the interest so undis- 
posed of is held by the trustee as a resulting trust for the heirs- 
at-law. Jb. 


3. The testator, whose will was proved and admiuistration taken out 


> 


prior to the act of 1869, devised to the children of his deceased 
daughter certain lands, and provided if either of them should die 
without issue, then to go to the survivors and their heirs; Held 
that the devisees take a fee simple estate in common, defeasible 
upon the death of either in the testator’s lifetime, without a 
child; in whieh event, his or her interest goes to the survivors. 
Murchison y. Whitted, 465, 

On trial of an issue devisavit vel non, the caveators alleged that 
the wife of deceused exerted undue influence over him, and 
thereby procured the making of the will in the sole interest of 
herself and her children ; He d competent to show that no foun- 
dation existed for the exclusion of one class of testator’s chil- 
dren from participation in the estate. Mullen y. Helderman, 471. 


. And evidence of a convers:tion between the wife and a witness 


after the making of the will and on the day of testator’s death, 
is also competent to show a continued influence over him up to 
his death; nor can her subsequent dissent to the will and renun- 
ication as executr x have the effect to deprive the caveators of 
the benefit of this testimony. 0. 


. The other exceptions to the evidence in this case tending to show 


undue influence, are uutenable. Jb. 


. Upon trial of an issue devisarit vel non; it was held no error to 


allow a question to be put to a witness, as to whether in his 
opinion, the testator had mind enough to enable him to have a 
reasonable judgment of the kind and value of the property he 
proposed to will. Bost y. Bost, 477. 


. And a charge to the jury, that if the testator had, at the time of 


executing the will, sufficient mental capacity to understand the 
nature of the property disposed of, and how and to whom he was 
giving it, then he was capable of making a will, is in harmony 
with the decisions upon the subject. Jd. 


. Evidence of kindly relations existing between the testator and 


members of his family, is admissible to show that the unnatural 
exclusion of a legatee (grandson) from a fair share of the estate, 
resulted from alleged mental incapacity; for although such evi- 
dence may not be entitl-d to much weight upon the question of 
sanity, it is not for that reason incompetent. Jb. 
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10. Upon trial of an issue devisavit vel non, opinions of witnesses, as 
held in Bost v. Bost, ante 477, are competent evidence in ascer- 
taining the degree of meutal capacity of the testator. Horah v. 
Knot, 483. 


. Where the will was made under alleged fraudulent Influences 
practiced by those in confidential relations to the testator, it was 
held that the inference of fraud, unless rebutted, should be 
drawn by the jury from the evidence, and is not a conclusion 
of the law. Jd. 

2. Testator died in 1865, having previously made a will, in which 
he directs a certain pecuniary legacy to be paid out of money 
ari-ing from the sale of slaves, and appropriates certain land 
and the proceeds into which it is to be converted to be equally 
divided between other lezatees; Held that the iand is not charge- 
able with the loss of the legacy caused by the emancipation of 
the slaves. /lill v. Tums, 492. 


WITNESS: 
1. The cases of Morgan v. Bunting and Lockhart vy. Bell, 86 N. C., 


66 and 443, in reference to competency of witness under section 
343 of the Code, approved. McKee vy. Lineberger, 181 (182). 

2. A witness is incompetent under section 343 of Code to prove the 
declarations of one deceased in reference to the deed involved in 
an cjectment suit, a party to which having contracted to sell the 
land to the witness, Love’s Erecutor’s y. Harbin, 249. 

3. A defendant administrator is incompetent under section 343 of 
the Code to testify in reference toa land transaction between the 
intestate and himself, in a suit against him by creditors of the 
estate to subject the land, which is alleged to have been fraudu- 
lently conveyed by the intestate to the defendant. Grier v. 
Cagle, 377. 











